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JUSTICE BY GBSTEE,

REPTEMBER 12, 1901

Modge Betes's declston 'n the hialeas
corpus case 18 n trvat 1o the loyal Am-
erican mind following as it does upon
the surfelt of judiclal legislation, ex-
cuses, sxpodlents and warping of fus-
tiee to which two lna stadents of the
Territorial Supreme Court have freat-
ed the eitizens of Hawail, Judge Bs-
tee holds trae to the mark set by him
when Arst assum’'ng office in the Tor-
ritory, true to the principle annonneed
by him as the gelde of his Jodicial
aote—"that Amerfean law s common
Justiee.”

The declsion rendere ] today reads
Itke n magna charta to the loyal peo-

Constiintion of the United States, or
convieted by less than a unanimons
verdiet of twelve jJurors, as provided

ments?

Artlele N of the Constitution of the
United States reads in part as
lowe !

“No porson shall be held to answer
for a eapital or otherwisge  Infamous
crime unless on 4 presentment or in
dictment of a Grand Jury.”

Too Plain for Doubt.

Even it this constitutionnl provision
had never been construed, the lan
guage s too plaln for donbt.

It has been held by the Supreme

Court of the United Siates that the
Mifth and Bixth Amendments to  the
Constivutlon were  not designed  as

Hmitg upon the State Governments
In reference to their own citizens, bu
are only restrictions upon the Federnl
power.  (Barron va. Baltimore, T Pe
ters 243, Thorington v&. Moulgomery,
147 U, B, 480,)

The Hawallan Islands were territory
of the United States, “subject to the
sovereignty thercof” and under the
vontrol of Congress when the original
proceedings in this matter were heard
before tae Clreult Conrt of the Terri-
tory. (Joint Resolution of Annexa

e of this Territory who have so long
witnessed the promtitution of justice
for no other reason than that fuction-
al rulers dinlike and are determined
not to face the Ameriean lssue. Judge
Estee admits the “pecnliarities” of the
loen) sitnation; a string fhat has been
harped on till It s worn to a frazzle,
Hut he does not evade his duty; be
doex not set aside the requirements of
hir oath of office. Judge Estec meots

tion ).

Mr. Justice Nradley held In the case
of the Mormon Church va. United
States, 188 U, ». 18

“That the power of Congress over
the Territories of the United States (s
general and plenary arlslng from and
Incidental to the right 10 aequire the
territors ltsei?, and from the power
given by the Constitution to make all
needful rules and regulations respect-
ing the territory or other property bee
longing to the United States, |, . .

the issue manfashion as true Ameri-
cane hove met every lssue, Ho contera
his mind on the rendition of justice
without tear or favor,
that the rights of personal
guarantesd and guarded by the Consti-
tution are the foundation of our na-
tlon virtues, And he proceeds to grant
those rights.

Judge Estee’'s declsion speaks for It-
self and the Balletin commends  (ts

He recognizes |
berty |

“It would Le absurd to hold that the
United States had power to acquirs
territory and no power to govern ol
when aequired.”

1o the samoe point let me add It wan
recently decided in the ense of Downes
vi. Bidwell, 181 U. 8. 779, quoting
with approval from the decision of
Chiefl Justice Marshall in MeCullough
veé. Maryland, 4 Wheaton 316:

“That the power over the Terrilo
rlies s vested in Congress without Hm-

ecareful reading to every citlzen of this
Territory, Aside from Its effect upon
the prisoner at the bar, Il has a deep-
er and more cogent lesson to Ameri-
canse of this new possession, The pow-
er of the Constitution s here, not to
be trod under foot and scorned, but To
rise triumphant and bury the puny op-
ponents of its operations In the dust
heap of inslgnificant despair,
—

JUDGE ESTEE STANDS
BY THE CONSTITUTION

(Continued from paze 1.)

vd Btates, . khall mmain 1o

force until the Congress of the Cnie | Constitotion save na Hmited by

v States goall atherwise determine”
Vol 40 17, 8. Btats, 740,

Municipal lnw s Soflned to e

“Toe rale of law by which o partic
nlee district, community or nation ik
ned” (1 Blackstone's  Comm . |
i Kent's Comm, 4475
Law Dictionney 215,

Annexation Was Complete
The Resolutlon o Annexation

|
ol

the Hawnlinn Isinnds us  passid l)»l

Congress prosceibes that “they ave gn-
nexed as o part of the Territory of |
The todd States and are snhject 9
the sovereign Tominton thereol" anl

o August 12th. 888 the Amerlean
g war ridsed  on the Islands  (t
matters not technically whether  the

Copntitution followed the Hag or !nl-l
lowed American soverelgnty here, for
with It came all of American law not
eapecinlly reservid by the Jolot Res
olution of Annexation, It goes with.
out saying that two soverelgntics
coulo not  exist here at the same
time. and whon the Resolution of An
nexation provided that “the municipal
legislation of the Hawallan Islands not
Inconsistent with this Joint Hesoly-
tion nor contrary to the Constitution
of the United States should remain in
force.” It meant that all municipal leg
islative enactments of the Republl
of Hawall contrary thereto should be
ubrogated. No reservation wes made
in the Jolnt Resolution of Artleles V.
viand VI of the Amendments to the
Constitution,
or Lrial by jury. In common luw erim-
inul cases, It whowoed thut Amorican
soverelguty not only provailed here, us
clsewhere In the Territorles of the
United States, but that nothing could
be done or permitted here contrary (4
the Constitution of the United States,
excepting as expressly provided In the
Joint Resolutlon of Annexation. Thix
annexation was pot us elalmed by the
Supreme Court of the Territory in the
case of Peacock ve, Republic of Ha-
wall (12 Haw. 33) In a transition or
inchoate state, but was complete, anid
the Constitution came with annexa-
tion and became and cver sinee has
been the supreme law of this Terrl-
tory.  This is of paramount interest
to the people of this Territory, us it
secires to all tne equal protection of
lite, liberty wnd property which wre
fundamental rights. and chief among
which Is the trial by Jury.

It appears that the petitioner  was
Indicted for the erime of murder un-
der an indictment presented by ths
prosecuting officer  of the Territory
und found by the Clreult Judge of the
Circult Court under the provision of
section 616 of the Penal Laws of 1807
of the Republic of Hawnll, which reads
as follown:

“The necessary bills of Indlctmont
shall be prepared by a legal proseciut-
ing officer and he duly presented  to
the presiding judge of the court be
fore the arrmignment of the mecused
nud such judge shall, after examing-
tion, cortily upon each Inll of Indlet-
ment, whether he finds the same  a
true bill or not.”

The potitioner wans then tried upon
the wald indletment ana a verdiet  of
convietion of mansloughter wos ren-
dored by nine out of the twelve jurs
ork who heard the caso In accordanes
with section 1345 of the Civil Laws of
ISHT of the Repuhlic of Hawail, which
preseribes ws follows:

“No jury far the trisl of any cass,
vivil or criminnl, shall be loss than
twelye in nom™er, but when nine of
such | sholl agree upon a verdion
they # ronder the same, and such
virrdial shall b as valid and binding
|||-u!u the pirtles ws 11 rendered by all
fwelve.”

The qudlum then presontod are:

Were the provisious of the Ponul
and Clvil Laws of the Republie of
Hawall under which this petitioner
wis Indieted, wied  and  convieted
S Munielpal  leglslation  conteary 1o
the Constitation of the United Stwtes?
or, in ather words,

“Could a porson in the Tervitory of
Hawall, between the Tth day of Jaiy,
IRGS, and the 14th day of June, 1900,
when the Act for the government of
the Territory of Hawall went into of-
foot, by legally tried for' an infamous
erime without havisg  been first |n-
dicted by n Grand Jury ss required by
Artiele ¥ of tne Amendments to  the

relating to Indictments |

itation and this power has bheen con-
 #idored the foundation upon which the
Territorinl Government rests.”

A% 1o Territorlal  authorities on
| questions of the Territorles belug sub-
Jeot to Federal provislons, see Brad.
ford vs. Terr.. 1 Okl. ¥on; Walker va

IN. M. R. R. Co, T N. Mox, 254,

In the exercise of tne plenary power
[ eonterred upon It, Congress pravided
by the Jolut Resolution of Annexation
that all munivipal legislation of *he
Republie of Hawall “vontrary to  the
Constuntion of the United  Siates”
lwhould e repenled, leaving In foree
|all that was not in conflict therewith.
| Intention of Congress.
No langunge could be pminer. | am
| eomstrnined to hold that it was the In
tntlon of Congress (o extend  the
th
Joint Resolu
ton aver theso Ishnds, and any other
vonstroction woulu be a straining att
o that which does not appear in the
Inmgunge of the Ao,

Ax wias salil by the Supreme Court

lother provisions of the

silnr case (Downs ve, Bidwell, 181
U, 8. T8
“When the

Constitution bhus  bhoeon

onee tormally  oxtended by (?mlun-.ml

w the Territories, nelther Congress
noe the Territorial  Legislnture can
vipel lnws Ineonsigtent therewith, And
It Congress cannot control the vonstl-
tutionnl rights of citizens after thoy
fhnve onee been extended to them in
the Territories, how can the Territo-
ries themselves do this throngh  thelr
conrts or otherwise?

See Thompson vs, Utah, 170 U, 8.,
whers the Court, ut page 349, snys:

“Aseuming that the provislons relat-
ing to teinks for erimes and o erimi-
nal progecucons apply to the Territo-
riow of the United States, the nest
Inquiry Is, whether the jury refercod
to in the original Constitution and I
the Bixth Amendment  thereto 18 a
jury constituted ns it was st common
law ol twelve persons, nelther more
nat loss, This question must
e angwered In the affirmative.”

Quoting approvingly from Speing.
(ville  we. Thomas, 166 U, 8. 705
| whers the Court suys:
L I oure oplulon the Seventh Amend-
(ment secursd unantmity in Anding o
verniel, ne oan essentindl  Teature  of
irial by jury In common law cases;
and the Act of Congress could  not
impart the power to change the ecor-
wtitutional rule and conld not be trest
ol as attempting to do so.”

And agaln on page 356 (Thompson
vi. Utah supra) ine Court says:

“The Const.. .on of the United
Btates gave the acensed at the tine
«  the commission of the offense, o
vght o ue trded by n Jury of twelve
persons, and moede It impossible  to
deprive him of hix lberty except by
the unanlmous verdiet of such jury."

Boew alio Webster ve: Reld. 11 Haw,
57 W0 Amerlcan Publish Co. va
Flahor, 146 11, 8, 404, 408,

The fnoing of w true LI by o Cir
it Jadge or in any other manner
tugn by the Indietment of & Greand
Jury properly and legally empowered
to et in the premises, I In direct vie-
lution of the provisions of Article V of
e Amendmenos o the Constitution
uf the Uplted Btates, and any person
feund  gullty of an Infamous  crime
without such indictment by s Grand
Jury is fllegally convietea and should

vt releused on habess corpus.  (x
perte Ba.n, 121 U, 1. Ex parte
Parks. 83 U, B. 18; Callon va. Wil-

mn 137 UL B. 540.)
Limit the Constitution.

It is fallacious o attempt to lmh
the tovee of the Constitution In this
Torritory or in view of .o olear Intent
of the Resolution of Annexation o
curtudl the constitutional rights  of
the eltleon,  The pointing out to the
poople as the Supreme Court of  the
itory has done toat voe Constio
tion s not heee In all ite fullness,
without stuting what parts are and
wont parts are ool here, simply  be-
togs Lhe question; and the argumen.
of the Asslstant Attorney (eneral ol
ihe Terrltory that trial by jury in not
one of the fundimental  propositions
of the Constltution s contrary to the
sotthnd  oploions of such  Husteious
American jurlsis as Marahall, Story
nnd Kent, and also  of the lewling
Amerlenn statesmen who assleted  In
iuming  thowe amendments 1o the
Constitmtion

The history of the trind by jury s
be history of English and American
clviligation, It has come down 1o ne
rom Mugnw Charte, and In erimdinal
R every presumption s oo fevor of
austadnlng it

Fant of the opinlon that the proves)

nEe o the Territorial courts of Ha
Al Tor the indigtment and conyvie
lon of the petitioner hoere in were

ontrary to lw and vold, and that he
movntithed o be divehinrged on baliew
T TR
Lot the prisonvr be dischargod,
ESTER, Judge.
Dated. September 12th, 1901,

Gulstan ve, Koaual 1 still on before

Tude Little today.

by Articles VI and VII of sald .\mc‘llll-l
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NEW IMPORTATION

OF THE FAVORITE

BRADLEY and HUBBARD

LAMPS

For nale by the

PACIFIC HARDWARE C0., Ltd.

These gnods were ordered from advance
sheets of the catalovue of the above manu-
facturers, and are the latest In deslgn and
mechanism, "I S T R T
Call early and make your selections.

Garden Hose

In addition to the 10000 feet of Garden
Hoss lately received, the “Emilv F. Whit
ney" brought us 10,00 ft, mere, making
TWENTY THOUBAND FEBT.
We have all grades, and our prices are
lower than ever quoted In this market,

Pacific Hardware Co.,

LIMITED.

o Hurrell's |00 the United States in the recent In |

Shipment of Good Young

MULES

Broken to harness, just received via the

“OLYMPIC, tor sale at the lowest fizures,

G.

'Phone Main 358.

SCHUMAN, LTD,

l Merchant Strect, between Bort and Alaken.

COMPANY,

We Are

Sz

eured,
The Moviposa rings our new stock of

BEAL’S

Alaken Streel, Below Merchant.

Here is something to go down the speedway
with, If you are proud of vour horse hitch
him to a wagon that will not detract from
his value either in speed or appearance.,

TRY THIS ONE.
CHAS. F. HERRICK

* CARRIAQGE
125 MERCHANT 8T,

LIMITED.
Next Door to Stangenwald Bullding.

Getting Down
<=0 Business

The cxperimental stnge
of this firm hns passed,

Our line of putronage is
extending
Islanids,
Ing new lines as fast s
the right ones can be g

to the other
nnd we wre add-

LINOLEUMS===All Grades

The prives are—v o', BEAL'S prices urv always right.
ested In Linovum, Wall Hangings or Winaow Shades, eall gt

IF st ro dnteys

P. 0. Box B34,

OAHLU

HTD River Btrect.

Tel. Blue 841,

MANUFACTURERS OF

Repair Work a  Specialty.

All urders promptly attended 1o,
Only competent help employed,

' CARRIAGE
MF’G CO., Ltd.

Bet, Berctanio and Paunhi,

Fine Carriages, Wagons and Trucks.

Rubber Tires put on in Satisfactory Manner.

P, 0, Box DTS,

1

i

]
l
|

Gonsalves & Co.,

Beer and Wine Dealers.

Architects, Contractors and Bullders.

bhalyo Saloon

Kukul 8t., Near Nuuanu,

Primo Beer

ON DRAUGHT AND IN BOTTLE.

Edward R. 8S8wain,

ARCHITECT
STANGENWALD BLD,, HOROLULY
CROCKER BUILDING,
SAN FRANCISCO,
V. HOFFMANN. J. F. RILEY

Hoftman & Rlicy

el GENERAL CONTHACTORS
WHOLESALE GROCERS | AND BUILDERS.
AND WINE MERCHANTS. P oty L W
225 Queen St., Honolulu, H. 1 | geo, w. Page. "W 5
F. W. Beardslee. §. O. Box 778
The New

DEPOT SALOON

opposite the R R. depot.

PRIMO LAGER

ON DRAUGHT AND IN BOTTLE.

Ryan & Dement

Also proprietors of the popular
ENCORE SALOON.

KOMEL

Is steadily growing (n favor among
people who appreciate good things,
and is rapldly becoming the favorite
family drink.

CARBONATED BY THE
CONSOLIDATED

Soda Water Works Co., Ltd.

Sole Agts, for the Territory of Hawall

OfMes and Works, 601 Fort and Al
len wtroets.

Telephone No. 71 Main.

Saoda Water, ete, deliverad free to
all parts of the city, 18land orders so- |
Tefted.

BEARDSLEE & PAQE
Architects and Bullders.
Office, Rooma 2-4, Arlington Annex,
Honolulu, T, H.
Bketches and Correct Estimates fure
nished on Bhort Notice, 144

BUILDING MATERIALS

OF ALL KINDS.
Dealers in Lumber and Coal.

Allen & Robinaon,
Queen Strect, Honolabn,

Fred Harrison,

CONTRACTOR AND
SUILDER . . . ...
S

Jobbing promptly aitended to.

H. F. BERTELMAN'S

Carpenter 8hop
I8 - MOVYED
To rear of old stand. Fntrance on
King street. Ordera loft at either shop
or office at John Notit's store, King
street, will receive prompt attentlon.
1451t

Opening Announcement l!

JOSEPH HARTMANN

AND COMPANY.

Wholesale
Liquor Dealers

BETHEL STREBET
WAVERLEY BLOCK,
All Orders Promptly Filled.
Telephone 219,
HENRY 8T. GOAR. |
EDWARD 20LLITZ
Members Stock and Bond

Edward Pollitz & Co..

COMMISSION BROKERS
AND DEALERS IN
INVESTMENT SECURITIRS,
Particular atteotion given to pur
chase and sale of Hawallan Bugw |
Stor't.

Loans Negotlated,
Eastern and Forelgn Stocks and
Bonds,
403 Californla 8t.,
__8an Francisco, Cal.

i Athena

Exchunge. ;

Dainty
Biscuits

Lewis & Co.

Lending Gr?cern.
Owing to the consolldatien
of t e best B sculr Co's in
America, we ¢an offer 1o the

public the tollowing cholce
makes of biscuits :

Oswego
Romona
Afternoon Tea
Bremers Cecelian Tea
Dainty Minuets
*“ French Wafers
Original Bent's .
Water Biscuits
Dr. Johnson's
Educators
Fall Line of
Unceda Biscuits

Give Us a Sample Order.

N.C. ACHI & CO

Brokers & Dealers

REAL ESTATE

We will Buy or S8ell Real Estate in

all parts of the group,

We will Bell Properties on Reason-
able Commissions,

JFFICE, 10 WEST Kine STamy
To Let or Lease

A Fine House and Lot

on the makai side of Beretania street
between Piikel and Keaumoku Sts.
The house has several rooms and all
modern improvements.

DAVID DAYTON

___ 233 MERCHANT STREET.
A. C. LOVEKIN

STOCK AND BOND BROKER
REAL ESTATE AND
FINANC AL  AGENT

402 JUDD BUILDING
John R. Bergstrom,

PIANO AND
ORGAN TUNER

Bergstrom Music Company

Telephone 3491,

OMENS EXCHANGE

814 FORT 8T,
Hus the Best Assortment of
PACIFIC ISLAND CURIOS
in the City.
FRIFEH HOME-MADE PO! OGN TUES-
DAYS AND YRIDAYS,

T?Ezors aned and_§et_

ut the

Hawaiian Hotel Barber Shop.

Waialua— Beach llbtel

CHAS, DAVID, Manager

Now Open for Business.
Finent of Accommodation,
Finest of Bathing. 1 1
Be Sure to Get O at 1
1t 1 1t Walalua Btation
RATES—$%2.00 per day:

8pecial Rates by Week or
Month. & 1 t 1 ¢ ¢ 2 1

For further Information address :
HALEBIWA P, 0.

Prize
Shooting

GERMANIA

SHOOTING GALLERY

HOTEL STREET.

W.'H. THONE, Proprietor.

When You Want a Rig

RING UP THE

C-L-U-B
LIVERY BOARDING aod
SALES STABLES,

& TR Tel T
LY R A

§18 FORT STREET

Stalle 'Phone, 100 Mauin,
Hack Stamd, "'Phones 418 and 72

_d. J. SULLIVAN,

THE UNIONEXPRESS CO.

Safcs, Planos,
Furniture MOVED

Drays for Frelght
and Lumhor.....‘...

Our representotive meeta all incom-
Ing steamers from the Coast, and we
check bagzage on all outgolng steam-
ors,

White and Black Sand For Sale

Office with Evenlng Bulletin, 210
Kipg strest. Tel, 86,

W, LARSEN, Wfr.

FOR 26 CENTS,

The Evening Bulletin, 75 conts per
mounth




